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4. The trial court erred in making conclusions of law 1, 11, and

III because those conclusions are not complete or supported

Brady v. Magland, 373 U.S. 83, 87,83 S. CL 1194, 10 L Ed. 2d215 (1963)
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7. The trial court erred when it found that mismanagement
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made finding of fact number 20 that dismissal was the only
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C. STATEMENT OF THE CASE.
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with unlawful possession of a controlled substance with intent to deliver,

unlawful use of a building for drug purposes, unlawful use of drug

paraphernalia, and unlawful possession of a controlled substance- forIM
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The State did not appeal the dismissal ofco-defendant Balkwill's case.
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in the search of the house. RP 212. He was assigned to search the
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dismissal. RP 238, 239. CP 24 -30. The trial court ruled that under
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D. ARGUMENT.
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In the instant case, the trial court dismissed defendant's case after

a. The trial court erroneously determined that a
Bra V violation had occurred.

IMURNM

There are three components to a Brady violation: (1) the
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Greene, 527 U.S. 263, 281-82, 119 S. Ct. 1936,144 L. Ed, 2d2

1999)),-.1n Re Brennan, 117 Wn. App, 797, 805, 72 P.3d 1 82 (2003.),

Prc,judice occurs 'if there is a reasonable probabi lity that, had the

evidence been disclosed to the defense, the result of the proceeding would

Dave been different."' Subleft, 156 Wn, App. at 200; Brennan, 117 Wn,

App, at 805 (citing Matter ofPer5onal Restraint (f enn, 134 . 0.2d,

868, 916, 952 P.2d 11.6 (1998) (quoting tI.S. v Bagkv, 473 U& 667, 682,

105 S. Ct. 3-375, 87 L. Ed. 2d 481 (1985)). "Prejudice is determined by

analvzing the evidence witbhelld in light of the entire record." Subleft., 156

Wn. App. at 200 (citing In re Pers. Restraint qfSherwood, 11.8 Wn. App,

267, 270 76 P.3d 269 (2003' ) (citing Berm v. Lambert, 283 F.3d 1040,

105' ) (9th Cir.), cent denied, 537 TIS. 942 123 S. Ct. 341, 154 L Ed, 2d

249 (2002))),

Although the prosecution cannot avoid its obligations tinder

Brady, by keeping itself ignorant of matters known to other state agents, it

has no duty to independently search for eNculpatoty evidence." Brennan,

117 Wn. App. at 801 '"A Brady violation does not arise if the defendant,

using reasonable diligence, could have obtained the Information' at iSsUe."

S°01elt, 156 Wn. App, at 200 (citing Benn, 134 Wn.2d at 916 (quoting

011flann to -Vcott, 35 F.3d 159, 163 (5th Cir. 1-994))) Thomas, 150 Wn 2d

at 85'1.

In the instant case, the State is not disputing that the pictures of the

crime scene taken during the search were not timely disclosed to

9 - Tudieck doc
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3 This part of the record conflicts with finding of fact #4. CP 72-77. The photographs
were never mentioned during testimony. They were mentioned out of court in a
conversation with Deputy Shaffer and the parties. This finding is not supported by the
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C. The trial court failed to consider aftematives

to dismissal.

A
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review the photos and for the parties to regroup. The trial court

irm decided that the remedy would either be a mistrial or a

dismissal. No record was made of how this case necessitated such an

extreme remedy. Ihe trial court erred in not considering other sanctions

and dismissing defendant's case simply because it dismissed the co-

defendant's case. This court should overturn the trial court's ruling and

remand for a new trial.

E. CONCLUSION.

The trial court based its decision to dismiss defendant's case on

untenable grounds, including incorrectly applying case law. The StateC

respectfully requests that this court overturn the trial court's ruling

dismissing this matter, reinstate defendant's case, and remand for a new

trial.

DATED. February 6, 2013

DQtMARK'LIN

Pierce C_,'ounty
Prosecuting Attorney

Mt,LODY M,(hU_CK
Deputy Prosecutin.g Attorney
WSB # 3_5453
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